Implications of the Finance Trust vs Sanlam battle

Finance Trust has taken

the battle to the Court

of Appeal, asserting

that Justice Asiimwe’s

judgment has created a
_public crisis.
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case with grave ramifications
for both the banking and in-
surance sectors is raging in
the courts, with the key ques-
tion being whether a bank can
benefit from insurance cov-
er given to a surveying company it has
contracted. The case is particularly con-
sidering circumstances where profes-

sional negligence by the companllsw

proven.
In the case, which has been adjudicat-

ed by the Insurance Regulatory Authori-

ty Tribunal and the High Court, Finance
Trust Bank, which is represented by Mu-
wema and Company Advocates, is pitted
against AF Mpanga, representing San-
lam General Insurance, which provid-
ed insurance cover christened as profes-
sional indemnity to Katuramu and Com-
pany Consulting Surveyors.
Finance Trust first lodged its claim in

2023 at the Insurance tribunal, contend-

-ing that it secured the services of Kat-
uramu to provide professional advice
through inspection,opening boundaries
and valuation of various plots of land

gandproperties-before it-conld proceed

to grant credit facilities to potential loan
applicants. =

What claims has the lender made?

As a prerequisite for engagement,

Finance Trust says Katuramu was re-
quired to maintain professional indem-
nity insurance from a reputable insur-
ance company. Thus, Katuramu secured

insurance from San General Insurance.

The insurance was renewed twice be-
tween 2020 and 2022.

Relying on the valuation reports pro-
vided by Katuramu, Finance Trust says
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it extended credit facilities to various
borrowers, who later defaulted on their
loans. 5
“These inaccuracies included the val-
uation of the wrong properties, undis-
closed graveyards, and some properties
were vacant,but the valuation reportsin-
dicated that they were developed. Those
posed challenges for the bank in recover-
ing the loans and foreclosing the mort-
gaged properties,”the bank, which asked
in excess of Shs3 billion in compensation

from Sanlam, said in documents filed ,

both at the Insurance tribunal and the

High Court.

The bank’s case hinges on the letter
dated October 4,2023, addressed to the
insurance authority, wherein Katuramu
acknowledged their negligence, saying
they sanctioned the valuation reports
without verifying the contents therein,
which was a breach of their profession-

alduty.

Whatis theinsurer’sdefence?

In documents filed at the Authority,
it said Katuramu’s move to admit neg-
ligence was in bad faith. Sanlam also
blamed Finance Trust for being impru-
dent in issuing loans, therefore liable for
contributory negligence.

“The bank officials extended their im-
prudence when they failed to do the ba-
siclegal requirements tolend and secure
the loans by mortgages,”Sanlam’s legal
teamargued.

What was the verdict?

~The Insurance tribunal threw out
Sanlam’s argument.“The bank [Finance
Trust] hired and relied on the advice of
competent professionals to advise it re-
garding the security mortgage, rath-
er than relying on its staff. The due dili-
gence function has been outsourced to
the insured [Katuramu and Company
Consulting Surveyors],who had the nec-

essary expertise’ :

Conseguently, the tribunal ruled that
Sanlam should pay Finance Trust Shs1.9
billion after the directors of Katuramu
admitted negligence.

What was the response?

Sanlam wasn’t pleased with the tri-

.bunal’s determinatipntastake the bat-

tle to the High Court’s Commercial Divi-
sion, mainly insisting that Finance Bank
couldn’t be a beneficiary of the insur-
ance policyissued to Katuramu.

In overturning the adjudication by
the tribunal, Commercial Court’s Justice
Patricia Kahigi Asiimwe ruled that the
principle of privity of contract dictates
that, as a general rule, a person who is
not a party to a contract cannot enforce
that contract..Though Justice Asiim-
we said there are exceptions to the doc-
trine of privity of contract,which are pro-
vided under Section 64 of the Contracts
Act, the case before her was different.“In
the present case,] have reviewed the pol-
icy agreement, and I have not found any
clause that expressly allows the respond-
ent [Finance Trust] to enforce the con-
tract’she said.

Basing on a clause in the agreement
therein, Finance Trust lawyers had ar-
gued that Sanlam undertook to indem-
nify Katuramu against any claim for
breach of professional duty. Asiimwe
didn’t agree with them, interpreting that
Sanlam only undertook to protect Kat-
uramu from financial consequences of
claims made against them by its clients
due to negligence, errors, or omissions in
their professional service. 5

What next?

Finance Trust has taken the battle to
the Court of Appeal, asserting that Jus-
tice Asiimwe’s judgment has created a
public crisis.In its appeal, the lender says
thejudgment has negative ramifications

- because professmnal indemnity insur-

ance is designed to benefit third parties
who suffer loss occasioned by the negli-
gence or errors of insured professionals.



